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UNITED STATES VS. AMBR0S10 JAVIER 


1 


A Supreme Court of the District of Columbia 

I nited States, complainant) 

r.v. No. 48714. In equity. 

Ambrosio Javier, defendant 

United States of America, 

District of Columbia.^ ss : 

I>e it remembered, tliat in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, tin* following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of Com plaint £ 

Filed February 27. 1027) 


In the Supreme Court of the District of Columbia holding an 

Equity Court 


United States, complainant 


Ambrosio Javier, defendant 


Equity No. 48714 


idle United States, complainant herein, respectfully represents 
unto the court as follows: 

1. That it brings this bill in its own right. 

2. That the defendant Ambrosio Javier is a native of the Philip¬ 

pine Islands residing in Washington. District of Columbia, and is 
sued in his own right. i 

3. That the defendant was born in the Philippine Islands on 
March 24. 1880: said defendant is a native-born Phillippino & of 
Philippino descent. That he arrived in the United States on August 
21. 1007: that the defendant filed a declaration of intention to 
become a citizen of the United States on November 30, 1021, said 
declaration being filed with the clerk of the Supreme Court of the 
District of Columbia. That thereafter the defendant filed a petition 
for naturalization, in the Supreme Court of the District of Columbia, 
on April 8. 1024. the same being numbered 4.040 in the dockets of 
the said court; that after objection made by and on behalf of the 
United States said petition was granted on December 4. 1024 and 

naturalization certificate No. 2,108.145 was granted to said 
2 defendant: that said certificate was illegally procured for 
that, at the time, to wit, April 8, 1024, when said defendant 
filed his said petition for naturalization in the aforesaid court, he, 
the said defendant, was not a free white person and was not a person 
of African nativity or of African descent, within the meaning and 
provisions of section 2100 of the Revised Statutes of the United 
States. 

Wherefore, the premises considered complainant prays: 

1. That a subpoena issue out of this honorable court to the defend¬ 
ant in this cause, requiring him to appear herein and answer the 
exigencies of this bill. 
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2. That the aforesaid certificate of naturalization issued to said 
defendant on December 4. 1924. the same being numbered 2.108.145 
be vacated. st*t aside, canceled, and held for naught. 

.’>. For such other and further relief as to the court mav seem 
fit and proper. 

Peyton Gordon. 

1 nifed States Attorney, in and 

for the Ifistrict of Columbia. 

John II. Burnett, being first duly sworn, deposes and says: That 
he has read the foregoing bill of complaint by Peyton Gordon sub¬ 
scribed: that he knows the contents thereof, and that the matters 
and things therein set forth he believes to be true. 

John H. BrRNKTT. 

Assistant I nited States Attorney , in 

and for the Ifist rift of Columbia. 

r\ Subscribed & "W<;rn to before me this 27th dav of Feb¬ 


ruary. 1925. 


Morgan H. Beach. Clark. 

I >y F. F. Cl NNI NCJIAM. . 1 ss't cirri'. 

Motion to dis miss 

Filed Mav is. 1925 




>*: 


* 
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Gomes now the defendant, by his attorneys, and moves the court 
to dismiss the bill of complaint, filed herein on the following grounds, 
namely: 

1. Tliat the equity branch of the Supreme Court of the District of 
Columbia is without jurisdiction of the subject matter of this suit. 

2. That said bill does not state facts sufficient to constitute a valid 
cause of action. 

*>. That said bill shows upon its face that the right of the defend¬ 
ant to naturalization is res judicata. 

J. Miller Kenyon. 

Andrew V. Bradley. 

John J. Wilson. 

Attorneys for Idefendant. 

To Mr. Peyton Gordon. 

Attorney for plaintiff. 

You will please take notice that the foregoing motion will be for 
hearing on Friday, the 22nd day of May. 1925. at 10 o'clock a. m.. or 

> • • t 

as soon thereafter as counsel may be heard. 

J. Miller Kenyon. 

Andrew Y. Bradley. 

John J. Wilson, 

Attorneys for Defendant. 


4 Stipulation 

Filed January 8, 1920 

:{j a>: sje a*: jfc 

It is hereby stipulated and agreed by and between the parties 
hereto, through their respective counsel, as follows: 
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1. That the bill herein be amended by inserting therein, immedi¬ 
ately following paragraph 3 thereof, the following paragraph, 
namely: 


4. That the facts stated in paragraphs 2 and 3 are set forth 
in an affidavit made by Thos. B. Shoemaker, deputy commis¬ 
sioner of naturalization, on December 11, 1924. which affidavit 
is attached hereto and made a part hereof, and is marked 
“ Exhibit A." 


2. That the foregoing amendment be considered to have been 
made, and that the affidavit referred to therein be considered to have 
been filed at the time of the institution of this suit. 

3. That the motion of the defendant to dismiss the bill be con¬ 
sidered to have been directed against the bill as amended. 


Peyton Gordon. 

rutted States, At tor net/. 
Ekbkkaii S. Greathouse. 

Asst l \ N. Attorney. 
J. Miller Kenyon. 
Andrew V. Bradley. 
John J. Wilson. 
Attorneys for Defendant. 


f> <Jrdcr (front my lea re to amend 

Filed March If), 1920 

JjC !,* v V 

It having been agreed and stipulated between counsel for the 
respective parties to this cause that the bill of complaint shall be 
amended as specifically set forth in a stipulation filed on the 8th 
dav of January. 1920. and the court being fullv advised in the 
premises, it is this lf> day of March. 1920. 

Ordered that leave be and the same is hereby granted to plain¬ 
tiff to a’mend its bill of complaint in the above-entitled cause by filing 
an amended bill in conformity with such stipulation. 

By the court. 

William IIitz. Justice. 

Amended bill of complaint 


Filed March 


If). 1920 


The Knited Stales, complainant herein, respectfully represents 
unto the court as follows: 

1. That it brings this bill in its own right. 

2. That the defendant. Ambrosio Javier, is a 
pine Islands residing in Washington. District 
sued in his own right. 

3. That the defendant was born in the Philippine Islands on 
March *24. 1886: said defendant is a native-born Phillipino and of 
Phillipino descent. That he arrived in the United States on August 
21. 1907: that the defendant filed a declarat ion of intention to become 


native of the Philip- 
of Columbia, and is 
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a citizen of the United States on November 30. 1921. said 
G declaration bein<x filed with the clerk of the Supreme Court 
of the District of Columbia. That thereafter the defendant 
filed a petition for naturalization in the Supreme Court of the Dis¬ 
trict of Columbia, on April S, 11)24. the same beinir numbered 4.949 
in the dockets of the said court: that after objection made by and on 
behalf of the United States said petition was granted on December 
4. 1924, and naturalization certificate No. 2.10s.145 was granted to 
said defendant: that said certificate was illegally procured for that, 
at the time, to wit. April <S. 1924. when said defendant filed his said 
petition for naturalization in the aforesaid court, he. the said de¬ 
fendant. was not a free white person and was not a person of African 
nativity or of African descent, within tlu* meaning and provisions 
of section 2109 of the Revised Statutes of the United States. 

4. That the facts stated in paragraphs 2 and 3 are set forth in an 
affidavit made by Thos. B. Shoemaker, deputy commissioner of 
naturalization, on December 11. 1924, which affidavit is attached 
hereto and made a part hereof, and is marked M Exhibit A.*’ 

Wherefore, the premises considered, complainant prays: 

1. That a subptrna issue out of this honorable court to the defend¬ 
ant in this cause, requiring him t<> appear herein and answer the 
exigencies of this bill. 

2. That the aforesaid certificate of naturalization issued to said 
defendant on December 4. 1924, the same beiiur numbered 2.10^.145 

be vacated, set aside, cancelled, and held for naught. 

7 3. For such other and further relief as to the court may 

seem fit and proper. 

Peyton Cordon . 

( nited Staten Attormof. in and 

for the District of (' oin rnhia. 

Kebekah S. (i real house, beinir first duly sworn, deposes and says: 
That she has read tlu* fore«roin<r bill of complaint by IVyton Gordon 
subscribed: that she knows the contents thereof: ami that the 
matters and things therein set forth she believes to be true. 

Rebkkaii S. (iKKATIIOUSK. 

. 1 s.stsfant f nited States Attorney in and 

for the Dist riel of ('olu/rdda. 

Subscribed and sworn to before me this 2nd dav of Februarv. 
1920. 

Frank K. (Vnninciiam. I’ll;. 

I»v (hi as. B. Cofi.in. A-sst. (’/];. 


E.vhihit A 


United States of America, 

District of Dolumhia . ss: 

Thos. B. Slioemaker. beinjr first duly sworn, deposes and says: 
That he is deputy commissioner of naturalization: 

That the records of the Bureau of Naturalization show that on 
November 30. 1921. one Ambrosio Javier made declaration of inten¬ 
tion to become a citizen of the United States in the Supreme Court 
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of the District of Columbia, in which he stated that he was horn in 
the Philippine Islands and that his color was brown: 

That on April 8, 1924, the said Ambrosio Javier filed petition for 
naturalization in the said court under the act of June 29. 1900 (34 
Stat. L., part 1, p. .”>90) : 

8 That on September 10, 1924, the said petition for natural¬ 

ization came on for hearing by the said court: that the 
representative of the Government from the Bureau of Naturaliza¬ 
tion appeared at said hearing and objected to the naturalization on 
the ground that the said Ambrosio Javier was not a free white 
person, nor a person of African nativity or descent, as provided by 
section 21(59 of the Revised Statutes; that the naturalization laws 
were inapplicable to persons owing permanent allegiance not within 
said section 21(59 of the Revised Statutes: and that he did not owe 
permanent allegiance to the United States by reason of the act of 
Congress approved August 29, 191(5: a 11 as required and permitted 
by section 30 of the act of June 29, 190(5. above referred to: 

That the said court thereupon took the case under consideration; 
and 

That on November 11. 1924. the court handed down an opinion 
holding that the said Javier was eligible for naturalization under 
the provisions of tin* said section 30. supra, whereupon the said 
Ambrosio Javier took the oath of allegiance to the United States 
on December A. 1924. and was granted certificate of naturalization 
No. 210814") as evidence of his American citizenship: 

Affiant believes, and therefore avers it to be a fact, that the 
said Ambrosio Javier is not a free white person, nor a person of 
African nativity or descent, as provided by section 21(59 of the 
Revised Statutes, and. bv reason of that fact, was not eligible for 
naturalization under said section 30 of the act of June 29, 190(>; 
that his admission is not permitted by the said section 21(59 of the 
Revised Statutes, and that said section 30 of the said act of June 29. 
190(5. does not in any manner enlarge the scope of the naturalization 
laws as limited bv the terms of the said section 21(59 of the Revised 
Statutes of the United States. 

And further affiant saith not. 

Tiros. B. Shoemaker. 

Subscribed and sworn to before me. a notary public in and for 
the District of Columbia, this 11th day of December. 1924. 

seal. | J. C. Watts. 

Notortf Pitblif\ 1>. (\ 
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Ih'rrPr (hx/n /.v.w*// <f lull 

Filed June 10. 1920 




This cause coming on to be heard upon the motion of the defend¬ 
ant to dismiss the bill as amended, and the same having been duly 
argued in open court by counsel for the respective parties, and having 
been duly submitted to and considered by the court, it is. this 10th 
dav of June. 192(5. 
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Adjudged, ordered, and decreed that said hill be. and the same is 
hereby, dismissed. 

By tin* court. Wii.i.iam Hit/.. Juxtiee. 

An appeal from the foreiroin«r decree in open court is hereby 

AV. H.. Justice. 

. 1 ssi (f n me at of A / 'TO / *.v 

Filed June 21. 1D2G 


Now comes the defendant in tin* above-entitled cause, and assigns 
as error committed by the trial court, the following: 

1. (irantiiur defendant's motion to dismiss amended bill of com¬ 
plaint. 

2. Refusal to cancel naturalization certificate of the defendant. 

Peyton (Jordon. 

1 a/fed States . I ttornej}. 

ReDEKAH S. (JrEATIIoISE. 

. 1 ss/sfdnf l ntferf States At tome >/. 

Service acknowledged this 21st day of dune. 1 i>2(». 

Andrew Y. Bradley, 
Per d. d. \Y. 
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/ 'h’sHfnation of Heettcd 

Filed dune 21. 1020 


■f 


•f* 




The clerk of the Supreme Court of the District of Columbia will 
please prepare a transcript of record on appeal in the above entitled 
cause and the following papers are designated as necessary to be 
copied : 

1. Pill of complaint. 

2. Motion to dismiss bill of complaint, 
d. Stipulation 

4. Order to tile amended bill. 

Amended bill of complaint and exhibit. 

(>. Order nrantinn motion to dismiss. 

7. Assignment of errors. 

M. This designation. 

Peyton (Jordon. 

rutted State .s* Attoraet/. 

ReDEKAII S. (iREATIIOI SE, 

. 1 ssistant ( lifted states Attorney. 

Service acknowledged this 21st day of dune. l‘J2b. 

A n dr e\ v V. Hradi.ey. 

Per J. J. W. 
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Supreme Court of the District of Columbia 


United States ok America. 

District of Columbia % **; 

I. Frank E. Cunningham. clerk of the Supreme C'ourt of the Dis¬ 
trict of Columbia, hereby certify the forenoinn panes numbered from 
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1 to 10. both inclusive, to be a true and correct transcript of the 

record, according to directions of counsel herein hied, copy of which 

is made part of this transcript, in cause No. 43714 In equity, wherein 

United Stales is complainant and Ambrosio Javier is defendant, as 

the same remains upon the tiles and of record in said court. 

In testimony whereof I hereunto subscribe mv name and affix the 
• % 

seal of said court, at the city of Washington, in said District, this 

13th dav of October, ID'JG. 

% 

| seal. ] Frank K. Cinninoham. (' lerk . 


| Indorsement on cover:] District of Columbia Supreme Court. 
Xo. 4543. United States, Appellant, vs. Ambrosio Javier. Court of 
Appeals, District of Columbia. Filed Dec. 18, 1J2G. Henry 
W. Hodges, clerk. 


o 







In the Court of Appeals of the District 

of Columbia 

October Term, 1926 


Xo. 4543 


United States, appellant 

v. 

Ambrosio Javier, appellee 


BRIEF FOR APPELLANT 


PEYTON GORDON, 

United States Attorney. 

LEO A. ROVER, 

Assistant United States Attorney. 

REBEKAH S. GREATHOUSE, 

Assistant United States Attorney. 


V. S. GOVERNMENT PRINTING OFFICE 






In the Court of Appeals of the District 

of Columbia 

October Term, 1920 


No. 4543 


Uxitkd States, appellant, v. Ambrosio Javier, 

APPELLEE 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 


This is an appeal from a decree of the court below 
dismissing the Bill of Complaint filed by appellant 
to cancel the Naturalization Certificate of the ap¬ 
pellee. a Naturalization Certificate having been 

i 

granted to appellee by the Supreme Court of the 
District of Columbia on December 4, 1924. 

Ambrose Javier, appellee herein, is a native- 
born Filipino, of brown color (Rec. 3 and 5); he 
arrived in the Cnited States on August 21, 1907, 
and on November 30, 1921, tiled with the Clerk of 
the Supreme Court of the District of Columbia a 
declaration of intention to become a citizen of the 
Cnited States; on April 8. 1924, he filed a petition 
for naturalization in said Court; after objection 


::46i<;—27--- 


( 1 ) 


l 



was made bv the United Stares to the Grant ins of 

V \ V 

a i'i\' in eii/at ion certificate to tile appellee, on the 
ground :h:rt appellee was not a free white person 
and \va j no* a nerson of African nativitv or of 
African descent within the meaning of Section 2169 
of the Revised Statutes, said Court on December 
4, 1924, granted the cert iorate (Rec. 2-4) : on Feb¬ 
ruary 27. 1925, the United States filed in the court 
below a Bill of Complaint alleging among other 
tilings that appellee’s naturalization certificate was 
illegally procured for that * * * when said 

defendant (appellee here) tiled his said petition for 


naturalization 


•a- vr 


re 


was not a 


free white person and was not a person of African 
nativitv or to African descent, within the meaning 

« V 

and provisions of Section 2169 of the Revised Stat¬ 
utes of the United States.” (Rec. 1.) 

To this Bill a motion to dismiss was tiled setting 
forth as grounds for the motion (1) That the equity 
branch of the Court * * * is without jurisdic- 

•i 

tion * * * (2) That 'the) bill does not state 

* * * a valid cause of action and (3) That (the) 

bill shows upon its face that the right of the de¬ 
fendant to naturalization is res judicata (Rec. 2). 
By stipulation of counsel and order of court an 
amended bill was filed, of the same tenor and effect 
as the original bill, except that there was attached 
to the amended bill an affidavit of the deputy com¬ 
missioner of naturalization in support of the 
amended bill, and as a part of the stipulation the 


motion to dismiss was considered as directed 
against and applying to the bill as amended (Rec. 
2— i). After argument of counsel the court below, 
without opinion, either oral or written, decided ad- 
verseiv to the contentions of the appellant, a.ml on 
June 10, 1920, a decree was signed dismissing the 
biii as amended; from this decree an appeal was 
noted in open court (Rec. 5-6). 

i 

ASSIGNMENT OF ERRORS 

i 

(.1) Granting defendant’s motion to dismiss 
amended bill of complaint. 

(2) Refusal to cancel naturalization certificate 
of the defendant. 

ARGUMENT 

(1) The equity branch of the Supreme Court of 

the Gisiricr ui Goluinbia iias jurisdiction of the 

controversy. i 

•/ • 

(2) The question of the naturalization of appellee 
is not res judicata. 

(3) The naturalization certificate of appellee 
was illegally procured because at the time of his 
naturalization he was not eligible for citizenship, 
for he was not a free white person and was not a 
person of African nativity or of African descent 
within the meaning of Section 2169 of the Revised 
Statutes. 

Point I 

The equity branch of the Supreme Court has 
jurisdiction of the controversy. 


! 
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The bill of complaint was filed under the pro¬ 
visions of Section 1”> of the Naturalization Act of 
dune 29, 19(H), 24 Stat. f>9(>, (>01. chap. 2592, reading 
in part as follows: 

That it shall he the dutv of the l nited 
States district attorneys for the respective 
districts, upon affidavit showing good cause 
therefor, to institute proceedint/s in uu)f 
court havintj jurisdiction to naturalize aliens 
in flu judicial district in ichich the natural¬ 
ized citizen may reside at the time of brnnj- 
iny the suit, for the jmrpose of sett in<) aside 
and canceliny the certificate of citizenship 
on the pround of fraud or on the (/round that 
such ccrtificati of citizenship /ras illeyally 
procured. (Italics ours.) 

Section 2 of the same Act provides among other 
things: 

That exclusive jurisdiction to naturalize 
aliens as citizens of the ITiited States is 
hereby conferred upon the following speci¬ 
fied courts: * * * the supreme court of 

the District of ( olumbia * * *. 


And in the case of Lurid v. 1'nited States , 221 
United States, 9. 27, being a similar proceeding 
under the same statute brought in equity in one of 
the District Courts of the United States, the 


Supreme Court in answering the objection that 
such a proceeding involved common law as dis¬ 
tinguished from equitable rights and that accord- 
inglv the naturalized citizen was entitled to trial 
by jury, said: 


This, however, was not a suit at conunon 
law. The right asserted and the reinedv 
sought were essentially equitable, not legal, 
and this, according to the prescribed tests, 
made it a suit in equity. Parsons v. Bed¬ 
ford, 3 Per. 433, 147: Indue v. Marshall , 20 
How. f)f)8, 5(i5: v. Bail tray ('om pan //, 

10b U. S. 189, 207. 

These proceedings then were* instituted by the 
United States Attorney, in and for the District of 
Columbia, "in the judicial district in which the 
naturalized citizen ( resided) at the time of bringing 
the suit" (Rec. 3-4): the Supreme Court of the 
District of Columbia, with the other courts men¬ 
tioned in the statute has ‘‘exclusive jurisdiction” to 
“naturalize aliens," and the proceedings being 
" essentially equitable, not legal ” making it a suit 
in equity”: the equity branch of the lower court 
is the only court having jurisdiction of the 
controversv. 

m. 

Point II 


Flic question of the naturalization of Javier is not res 

judicata 


Section 15 of the Act of June 29, 190(>, supra, 
expressly provides that it shall bo the duty of the 
respective United States Attorneys, for various 
reasons therein set out to institute proceedings to 
cancel naturalization certificates and that this sec¬ 
tion is valid and constitutional legislation was de¬ 
cided in 1912 by the Supreme Court of the United 
States in Johannesscn v. United States , 225 U. S. 
227. 




The Supremo Court in the year 1917, in the case 
of rutted Stales v. Gin she ref, 249 U. S. 472, 475. in 
discussing the essential nature and character of 
naturalization said: 

No alien has the slightest right to natural- 

i V 

ization unless all statutory requirements are 
coni])lied with; and every certificate of 
citizenship must he treated as granted upon 
condition that the Government mav ehal- 
lenge it as provided in section 15 (Act of 
June 29, 1 f)0(>) and demand its cancellation 
unless issued in accordance with such re¬ 
quirements. If procured when prescribed 
qualifications have no existence in fact it is 
illegally procured; a manifest mistake by 
the judge cannot supply these nor render 
their existence nonessential. 

Section 11 of the Naturalization Act of June 29, 
1906, provides as follows: 

Six’. 11. That the United States shall have 
the right to appear before any court or 
courts exercising jurisdiction in naturaliza¬ 
tion proceedings for the purpose of cross- 
examining the petitioner and the witnesses 
produced in support of his petition concern¬ 
ing anv matter touching or in anv wav 
affecting his right to admission to citizen- 

p p 

ship, and shall have the right to call wit¬ 
nesses, produce evidence, and be heard in 
opposition to the granting of any petition in 
naturalization proceedings. 


7 







was 


in the case of United States v. Xcss, 245 U. S.; 319; 
in that case, as in the instant case, the United 
States, under the provisions of Section 11 of the 
Naturalization Act of June 29, 190(5, entered its 
appearance and opposed the granting of the natu¬ 
ralization certificate and after naturalization was 
granted, filed a bill to cancel the certificate; one of 
the questions presented to the Court was: 
“Whether an order entered in a proceeding to 
which the United States became a party under 
section 11 is res judicata as n> matters actually liti¬ 
gated therein, so that the certificate of naturaliza¬ 
tion cannot be set aside under section 15, as having 
been “illegally procured.’" In deciding this ques¬ 
tion Mr. Justice Brandeis said (p. 325): 

Do sections 11 and 15 afford the United 
States alternative or cumulative means of 
protection against illegal fraudulent 
naturalization under the Act of June 29, 
190(5' * * * 

Opposition to tiie granting of a petition 
for naturalization mav prevail, because of 
objections to tin* eomnetenev or weight of 
evidence or the eredibilitv of witnesses, or 
mere irregularities in procedure. A decis¬ 
ion on such minor questions, at least of a 
state court of naturalization, is, though 
clearlv erroneous, conclusive even as against 
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the United States if it entered an appear¬ 
ance under section 11. For Congress did 
not see lit to provide for a direct review by 
writ of error or appeal. But when* fraud 
or illegal it v is charged, the act affords, under 
section 1”). a reniedv bv an independent suit 
in any court having jurisdiction to natural¬ 
ize aliens in the judicial district in which the 

naturalized citizen mav reside at the time of 

• 

bringing tlu* suit." If this suit is brought 
in the federal District Court, its decision 
will also be subject, under tlu* general law, to 
review by the Circuit Court of Appeals, and, 
on certiorari, bv this court. Such an inde- 
pendent suit necessarily involves consider¬ 
able delay and expense: and it may subject 
the individual to great hardship. On the 
other hand, a contest in the court of natural¬ 
ization is usually disposed of expeditiously 
and with little expense. The interest of all 
concerned is advanced by encouraging the 
presentation of known objections to nat¬ 
uralization at the earliest possible stage of 
tlu* proceedings: so that tlu* petitioner may, 
if the defects are remediable, remove them, 
and if not, mav adopt, without deiav, such 

course*, if anv, as will ultimatelv entitle him 

• % 

to citizenship. It would have defeated this 
purpose to compel the United States to re¬ 
frain from presenting any objection, or the 
objection of illegality, in the court of nat¬ 
uralization, unless it is willing to accept the 
decision of that court as final. 

It was the purpose of Congress, by pro¬ 
viding for appearances under section 11, to 
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aid the court of naturalization in arriving at 
a correct decision and so to minimize the ne¬ 
cessity for independent suits under section 
15. In most cases this assistance could be 
given best by an experienced examiner of 
the Bureau of Naturalization familiar with 

the sources of information. Section 11, un- 

• 

] 

like section 15, does not specifically provide 
that action thereunder shall be taken bv the 
United States district attorneys; and if ap¬ 
pearance under section 11 on behalf of the 
Government should lie held to create an 
estoppel, no good reason appears why it 
should not arise equally whether the appear¬ 
ance is by the dulv authorized examiner or 
by the United States attorney. But in our 
opinion section 11 and section 1~> tee re de¬ 
signed to afford cumulative protection 
against fraudulent or illegal naturalization. 
(Italics ours.) 

See also U . S. v. Thind, 261 U. S. 204. 

I 

Point III 

The naturalization certificate was illegally procured by 
Javier and should be canceled 

Javier was born in the Philippine Islands and is 
of Filipino descent (Rec. 3) ; at the time of his 
naturalization lie was not a “free white person and 
was not a person of African nativity or of African 
descent” (Rec. 4), and his color is brown (Rec. 5). 

In order to determine the right of such a Filipino 
to be naturalized it will be appropriate to consider 
the various Naturalization laws and the interpreta¬ 
tion placed upon them by the Courts with respect 

34016—27-2 
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to their limitations of race and particularly with 
reference to Filipinos. 

The first Naturalization Act was passed on March 
26,1790 (1 Stats. 100), and provided: 

That any alien, being a free white person 
* * ; * may be admitted to become a citi¬ 
zen thereof * * *. (Italics ours.) 

In all of the Naturalization Acts from 1790 to 
1906 the privilege of naturalization was confined 
to white persons , with the addition in 1870 of those 
of African nativity and descent; the Act of July 
14, 1870, provides as follows: 

That the naturalization laws are herebv 

m/ 

extended to aliens of African nativity and 

•/ 

to persons of African descent. 


The provisions of the Act of 1870 were restated 
in Section 2169 of the Revised Statutes, reading 
as follows: 


The provisions of this Title shall apply to 
aliens* being free white persons, and to aliens 
of African nativity and to persons of African 
descent. 


The act of June 29, 
entitled— 


1906 (2,4 Stats. 596), 


An Act to establish a Bureau of Immi¬ 
gration and Naturalization, and to provide 
for a uniform rule for the naturalization of 
aliens throughout the United States— 

does not include any provision similar to this. 
However it was clearlv held bv the Supreme Court 
in the case of Takao Ozawa v. United States, 260 
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U. S. 178, that the limitations of race and color con¬ 
tained in Section 2169 of the Revised Statutes re¬ 
mained in force when the act of 1906 was passed 
and that the Act of June 29, 1906, is not complete 
in itself but is limited bv section 2169 of the Revised 
Statutes. In Paragraph 30 of this same act pro¬ 
vision was made for the naturalization of some 
Filipinos and Porto Ricans who were not covered 
by the term “alien. 77 This section reads as follows: 


That all the applicable provisions of the 
naturalization laws of the United States 
shall apply to and be held to authorize the 
admission to citizenship of all persons not 
citizens who owe permanent allegiance to the 
United States, with the following modifica¬ 
tions : The applicant shall not be required to 
renounce allegiance to any foreign sover¬ 
eignty; he shall make his declaration of in¬ 
tention to become a citizen of the United 


States at least two years prior to his admis¬ 
sion and residence within the jurisdiction of 
the United States owing such permanent 
allegiance, shall be regarded as residence 
within the United States within the mean¬ 


ing of the five years residence clause of the 
existing law. 

By the Act of August 9,1918, the Act of 1906 was 
amended to include paragraphs as follows: 


Seventh. Any native-born Filipino of the 
age of twenty-one years and upward who has 
declared his intention to become a citizen of 
the United States and who has enlisted or 
may hereafter enlist in the United States 
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Navy or Marine Corps or the Naval Auxil¬ 
iary Service, and who, after service of not 

less than three vears, mav be honorablv dis- 

* / %' %/ 

charged therefrom, or who may receive an 
ordinary discharge with recommendation 
for reenlistment; or any alien, or any Porto 
Rican not a citizen of the United States, of 
the age of twenty-one years and upward, who 
has enlisted or entered or mav hereafter 
enlist in or enter the armies of the United 
States, * * * or in the United States 

Navy or Marine Corps, or in the United 
States Coast Guard, or who has served for 
three vears on board of merchant or lishing 
vessels of the United States of more than 
twentv tons burden, and while still in the 
service on a reenlistment or reappointment, 
or within six months after an honorable dis¬ 
charge or separation therefrom, or while on 
furlough to the Army Reserve or Regular 
Army Reserve after honorable service, may, 
on presentation of the required declaration 
of intention, petition for naturalization with¬ 
out proof of the required five years’ resi¬ 
dence within the United States if upon 
examination * * * it is shown that such 

residence can not be established; anv alien 
serving in the militarv or naval service of 
the United States during the time this coun¬ 
try is engaged in the present war may file his 
petition for naturalization without making 
the preliminary declaration of intention 
and without proof of the required five years’ 
residence within the United States. * * * 
Section 2. Nothing in this Act shall repeal or 
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in anv wav enlarge section twenty-one him- 
dred and sixty-nine of the Revised Statutes, 
except as specified in the seventh subdivision 
of this Act and under the limitation therein 
defined * * *. (Act of May 9, 1918, c. 

6940, Star. 542, 547.) 

and on Julv 19, 1919. still another amendment was 

i 

passed as follows: 

Any person of foreign birth who served in 
the militarv or naval forces of the United 
State's during the present war, after; final 
examination and acceptance by the said mili¬ 
tarv or naval authorities, and shall have 
been honorably discharged after such accept¬ 
ance and service, shall have the* benefits of 
the seventh subdivision of section 5 of the 
Act of June 29,190b, * * * as amended, 

and shall not Ik* required to pay any fee 
therefor; and this provision shall continue 
for the period of one year after all of the 
American troops are returned to the United 
States. (Act of July 19, 1919, c. 24, 41 Stat. 
222 .) 

These statutes and amendments were interpreted 
by the United States Supreme Court in the case of 
Toyota v. U. S. '268 U. S. 402) and it is respect¬ 
fully urged that this case conclusively settles the 
question of the eligibility for naturalization of 
brown Filipinos. 

Toyota was a person of the Japanese race who 
had served in the Coast Guard, a part of the naval 
forces of the United States for a number of years. 
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He claimed the right to be naturalized under the 
amendments of 1918 and 1919 quoted above. He 
had been naturalized in a United States district 
court of Massachusetts. A petition to cancel his 
certificate of citizenship was granted and he took 
an appeal. His counsel advanced the theory that 
Paragraph 2 of the Act of 1906, as amended by 
Mav 9. 1918, referring to the specifications of the 
seventh subdivision of Paragraph -1 musi mean that 
this seventh subdivision referred to persons of any 
color or race, including the Japanese, since accord¬ 
ing to his contention, Filipinos of anv color or race 
were already eligible under Section 2>0 of the Act 

of 1906. This made it absolutelv necessarv for the 

• • 

Supreme Court to pass on the eligibility of Fili¬ 
pinos under the act of 1906 and it did so in the fol¬ 
lowing language, speaking through Mr. Justice 
Butler (p. 410) : 

When the act of 1918 was passed, it was 
doubtful whether Section JO of the Act of 
1906 extended the privilege of naturaliza¬ 
tion to all citizens of the Philippine Islands. 
Thev were held eligible for naturalization in 
In re Bautista, 245 Fed. 765. and in In re 
Mat lari. 229 Fed. 416. And see 27 Op. Atty. 
Gen. 12. But we hold that until the passage 
of that act, Filipinos not being “free white 
persons" or “of African nativity”’ were not 
eligible, and that the effect of the act of 
1918 was to make eligible, and to authorize 
the naturalization of, native-born Filipinos, 
of whatever color or race having the qualifi- 



cations specified in the seventh subdivision 
of Section 4. i 

Under the treaty of peace between the 
United States and Spain, December 10, 1898, 
30 Stat. 1754, Congress was authorized to de¬ 
termine the civil rights and political status 
of the native inhabitants of the Philippine 
Islands. And by the act of July 1, 1902, 
Section 4, c. 1369, 32 Stat. 691, 692, it was 
declared that all inhabitants continuing to 
reside therein who were Spanish subjects on 
April 11, 1899, and then resided in the 
Islands, and their children born subsequent 
thereto, “Shall be deemed and held to be 
citizens of the Philippine Islands, except 
such as shall have elected to preserve! their 
allegiance to the Crown of Spain,’* according 
to the treaty. The citizens of the Philippine 
Islands are not aliens. See Gonzales v, Wil¬ 
liams, 192 U. S. 1, 13. They owe no alle¬ 
giance to anv foreign government. Thev 

V? « V* t' 

were not eligible for naturalization under 

i 

Section 2169 because not aliens and so not 
within its terms. By Section 30 of the Act 
of 1906, it is provided: “That all the appli¬ 
cable provisions of the naturalization laws 
of the United States shall apply to and be 
held to authorize the admission to citizen¬ 


ship of all pei-sons not citizens who owe 
permanent allegiance to the United States, 
and who may become residents of any State 
or organized Terri torv of the United States, 
with the following modifications: The appli¬ 
cant shall not be required to renounce alle- 
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gianee to anv foreign sovereignty*: ho shall 
make his declaration of intention to bocomo 
a citizen of tho United States at least two 
years prior to his admission; and residence 
within the .jurisdiction of the United States 
owing such permanent allegiance shall be 
rega:ded as residence within the United 
States within the moaning of the live years' 
residence clause of tho existing law" (24 
Stat. 606). 


Section 26 of that act repeals certain sec¬ 
tions of Title X XX of tho Revised Statutes, 
but leaves Section 2169 in force. It is to be 
applied as if it wore included in the Act of 
1906. Plainly* the element of alienage in- 
eluded in Section 2169 did not apply to the 
class made eligible by Section 20 of the act 
of 1906. i he element of color and race in¬ 
cluded in that section is not specifically dealt 
with bv Section 20. and, as it has Ions; been 
the national policy to maintain tho distinc¬ 
tion of color and race*, radical change is not 

lightly* to be detuned to have been intended. 
* •! 

“ Persons not citizens who owe permanent 
allegiance to the United States, and who mav 
become residents of anv State" mav include 
Malays. Japanese, and Uhinese, and others 
not eligible under the distinction as to color 
and race. As under Section 20 all the ap¬ 


plicable provisions of the naturalization laws 
apply, tho limitations based on color and race 
remain: and the class made eligible by Sec¬ 
tion 20 must be limited to those of the color 

and race included bv Section 2169. As Fili- 

% 

pines are not aliens and owe allegiance to the 
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United States, there are strong reasons for 

relaxing* as to them the restrictions which do 

not exist in favor of aliens who are barred 

because of their color and race. And in 

view of the policy of Congress to limit the 

naturalization of aliens to white persons and 

to those of* African nativitv or descent the 

implied enlargement of Section 2169 should 

be taken at the minimum. The legislative 

history of the act indicates that tin* intention 

of Congress was not to enlarge Section 2169, 

except in respect to Filipinos qualified by the 

specified service. Senate* Report No. 6S8, pp. 

2, 2. 8. Mouse Report No. 502, pp. 1, 4, 

Sixty-fifth Congress, Second Session. See 

also Congressional Record, vol. 56, part (>, 

pp. 6000-6006. And we* hold that the words 

“anv alien" in the seventh subdivision are 

limited bv Section 2169 to aliens of the color 
« * 

and race there specified. We also hold that 
the phrase “any person of foreign birth” in 
the act of 1919 is not more comprehensive 
than the words “ anv alien " in the act of 


This language* is unmistakable and clearly shows 
that the Supreme* Court eloe*s ne>t consider any 
Filipino eligible* for citizenship who is e*xclueled by 
2169, unless lie* falls within the* class described in 


the seventh section of Paragraph 4 of the amended 
act, and there is no contention that the appellee 
falls within that class. 

It is respectfully submitted that the e*quitv 
branch of the* Supreme* Court of the District of 
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Columbia had .jurisdiction of the controversy; that 
the question of the naturalization of appellee is not 
res judicata and that tlx* naturalization certificate 
was illegally procured by the appellee and that the 
court below erred in refusing to cancel the certifi¬ 
cate and dismissing the Hill of Complaint. For 
the-e reasons the judgment of the court below 


shoiiid be reversed. 


Respectful!v submitted. 
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Asst. United States Attorney. 
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